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State and territory limitations may risk compliance with treaty

The appointment of Rosalind
Croucher as Australian Human
Rights Commission president has
been widely welcomed. However,
the protection of human rights in
Australia requires more than a
welcome appointment.

As I pointed out to the federal
parliamentary inquiry into the
status of the human right of free-
dom of religion or belief this
month, the commonwealth is held
responsible for the failure of the
states and territories to acquit
Australia’s obligations to protect
religious freedom under interna-
tional law.

To illustrate the extent of the
commonwealth’s exposure to an
action before the UN Human
Rights Committee, I wish to draw
attention to four inadequacies.

The first is the failure of the
Victorian and ACT charters of
human rights to enact the protec-
tions of religious freedom con-
tained in the International Coven-

ant on Civil and Political Rights.
For those rights that may be lim-
ited by state incursion, the ICCPR
permits only “necessary” limita-
tions, imposed through “no more
restrictive means than are re-
quired”. The ACT and Victorian
charters draw the boundary much
further into the heartland of an
individual’s rights, permitting
“reasonable” state incursion.

Importantly, the issue is not
limited to religious freedom. The
following rights also are protected
by the ICCPR’s necessity require-
ment: the right to liberty of move-
ment (article 12); the right to
privacy during court proceedings
(article 14); the “right to hold
opinions without interference”
(article 19); and the right to free-
dom of association (article 22).

The next glaring example is the
failure of the Tasmanian Anti-
Discrimination Act 1998 to accord
religious bodies their rights in
respect of the protected attributes
of marital or relationship status.
Absent an unlikely argument that
federal law prevails, a Tasmanian
religious body cannot require that

its leaders refrain from married or
de facto relationships.

The third illustration I wish to
draw is provided by the recent
threat by the University of Sydney
Union to deregister the Evangeli-
cal Union on the basis of its
“discriminatory” requirement
that new members affirm that
“Jesus is Lord”. The concern arises
as religious belief is not a protected
attribute under the Anti-Discrim-
ination Act 1977 (NSW).

This issue also was highlighted
by social media calls for Mac-
quarie University lecturer Ste-
phen Chavura to be dismissed
based on his association with con-
servative charity the Lachlan
Macquarie Institute. 

In the absence of an equivalent
protection under federal law, the
Evangelical Union and Chavura
are left without protection. A
federal enactment protecting
organisations and individuals
from discrimination on the basis
of religious belief, drafting for
which is provided in my submis-
sions to the parliamentary inquiry,
would address this concern.

The final illustration flows
from the Australian Charities and
Not-for-profits Commission pos-
ition that a religious purpose can-
not be expressed through a public
benevolent institution. Given a
recent judgment of the Victorian
Court of Appeal, the ACNC’s pos-
ition, if a correct statement of the
law, has the effect that faith-based
PBIs cannot argue they satisfy the
requirement for exemption grant-
ed religious bodies under anti-dis-
crimination law in Victoria.

The Court of Appeal decision
will be influential on other courts
interpreting state anti-discrimina-
tion legislation.

This approach to PBIs also has
meant that in Queensland the St
Vincent de Paul Society has been
held to not be a religious body. The
result was that it was not able to
require that a president of a local
conference be a Catholic.

If the ACNC is correct, a pos-
ition I have contested in my sub-
missions to the inquiry, charity
law disentitles such bodies from
exemptions under anti-discrimi-
nation law.

This would have the practical
consequence that such charities
will not be able to require that
their governing members or staff
(the persons who effect their
purposes) ascribe to, or act in ac-
cordance with, the organisation’s
religious beliefs. They thus forego
discretion over the character and
voice of their institutions.

Ironically, such a position
would remove the foundational
convictions grounded in faith that
inspired their establishment. The
concern is not abstract, nor is it
consigned solely to PBIs. Twenty-
three of the largest 25 charities in
Australia (after pure religious
charities are removed) are faith-
based. The concern is not limited
to any particular faith; in a plural-
istic society it extends to all faiths.

The first clause of the 1215
Magna Carta states: “quod Angli-
cana ecclesia libera sit” — the En-
glish church shall be free. In its
historical context, this clause was
directed at preserving the
church’s right to determine ap-
pointments to bishoprics, and
hence the right to determine

doctrine independently. Citing
that clause, US Chief Justice John
Roberts observed in 2012 that
these principles were not to be
relegated to historical curiosities
and the fundamental contribution
of church-state separation to soci-
etal freedom continued to res-
onate.

An association’s ability to offer
its conception of truth to the wider
society is a necessary condition of
an open and flourishing demo-
cratic society. Any removal of the
ability of faith-based charities to
determine and espouse their be-
liefs would be a restriction on
these historically hard-won liber-
ties, which arguably are character-
istic of the Western legal tradition.

It behoves commonwealth,
state and territory institutions to
review their practices to ensure
compliance with international
law. Failing such, it falls to the
commonwealth to enact protec-
tions to ensure that compliance.

Mark Fowler is a lawyer and 
doctoral candidate in law at the 
University of Queensland.
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Unions oppose changes
to state workplace roles

Ms Munday told The Austra-
lian she feared the shift in policy
was ideologically driven. 

“Any suggestion that an old IR
club needs to change, and that
whatever new IR club forms
doesn’t need to include workers’
representatives, is completely
wrong,” she said. The government
said the approach sought trans-
parency.

“It is extraordinary that the un-
ions think they should get prefer-
ential treatment and shows the
way industrial relations operates
under Labor governments,” Trea-
surer Peter Gutwein said.

“We are firmly of the view that
appointments should be merit-
based and we make no apologies
for that.”

Ms Wells, a Fair Work Austra-
lia deputy president, and her con-
struction union partner Kevin
Harkins are the subject of a probe
by the Registered Organisations
Commission into payments they
received when officials with the
Electrical Trades Union in 2008.

Ms Wells was appointed to the
Tasmanian Industrial Commis-
sion by Labor in 2012. The man she
replaced, James McApline, claims
he was told by a senior bureaucrat
he was being dumped because
then workplace relations minister
David O’Byrne wanted “to ap-
point a union person”. 

Mr O’Byrne insists the ap-
pointment was merit-based. Mr
O’Byrne has denied any know-
ledge of claims made in the Fed-
eral Court that Mr Harkins
confided he would offer “a bit of
lolly” in return for Ms Wells’s ap-
pointment. Mr Harkins denied the
claims.

THE BIGGEST INTAKES OF GRADUATES ● LARGE  ● INTERNATIONAL
Male to Male Female Six months Year to
female grad intake grad intake to Jan-Jul December
ratio Jan-Jul 2017 Jan-Jul 2017 2017 2016

DIBBSBARKER 2 4 2 6 4.6
BAKER & MCKENZIE AUSTRALIA 0.5 5 10 15 17
WOTTON + KEARNEY 0 0 1 1 2
CLARKE KANN 1 1 1 2 2
HOLMAN WEBB N/A 0 0 0 2
JOHNSON WINTER & SLATTERY 1.5 6 4 10 8
COLIN BIGGERS & PAISLEY 0.6 7 12 19 15
ALLENS 0.7 32 45 77 72
KING & WOOD MALLESONS AUSTRALIA 0.7 28 41 69 84
GADENS LAWYERS 0.7 8 12 20 21
MACPHERSON KELLEY 0.3 2 6 8 7
McCULLOUGH ROBERTSON 1 5 5 10 14
MADDOCKS 0.6 6 10 16 19
CLAYTON UTZ 0.5 26 48 74 62
MCINNES WILSON LAWYERS 0.2 1 5 6 12
CORRS CHAMBERS WESTGARTH 1.1 25 22 47 44
HWL EBSWORTH LAWYERS 0.6 17 28 45 44
ARNOLD BLOCH LEIBLER 0.6 6 10 16 15
HALL & WILCOX LAWYERS 1 7 7 14 15
SQUIRE PATTON BOGGS 2.5 5 2 7 5
GILBERT + TOBIN 1.1 14 13 27 26
PIPER ALDERMAN 1.5 6 4 10 11
DLA PIPER AUSTRALIA 0.2 4 19 23 39
JACKSON MCDONALD 3 3 1 4 6
SPARKE HELMORE LAWYERS 0.3 3 10 13 12
THOMSON GEER 0.4 6 15 21 24
HOPGOODGANIM 0.6 3 5 8 7
MILLS OAKLEY LAWYERS 0.4 7 16 23 24
HOLDING REDLICH 0.2 2 9 11 16
MORAY & AGNEW LAWYERS 1.3 5 4 9 9
TRESSCOX LAWYERS 0 0 5 5 9
RUSSELL KENNEDY 0.4 2 5 7 6
NORTON ROSE FULBRIGHT AUSTRALIA 0.5 8 16 24 14
COOPER GRACE WARD 0.7 2 3 5 4
BANKI HADDOCK FIORA N/A 0 0 0 1
CURWOODS LAWYERS 1 1 1 2 1
THYNNE + MACARTNEY 1 1 1 2 3
GILCHRIST CONNELL 0.5 1 2 3 0
SEYFARTH SHAW N/A 0 0 0 0
QUINN EMANUEL AUSTRALIA N/A 0 0 0 0
Total 0.6 259 400 659 676.6
LARGE 0.6 160 247 407 409
INTERNATIONAL 0.8 10 12 22 22

Good news for 
grads as firms 
increase intake
Job prospects for newly qualified
lawyers have improved after lead-
ing law firms raised their intake of
graduates by 9.5 per cent in the
first six months — twice the rate of
overall employment growth for
lawyers at these firms.

Among the leading firms,
Allens has had the largest intake
of law graduates this year — 77 —
followed by Clayton Utz on 74 and
King & Wood Mallesons on 69.

The Australian’s partnership
survey shows the 40 leading firms
recruited the full-time equivalent
of 659 law graduates in the past six
months — up from 601.8 hired in
the same period last year.

The graduate intake at Allens
has averaged 69.2 for the first six
months over the past five years
while King & Wood Mallesons
has averaged 74.2 and the figure
for Clayton Utz is 64.7

The survey, which was pro-
duced for The Australian by Eaton
Capital Partners, also shows that
women continue to dominate the
intake of law graduates. 

They account for 64.7 per cent
of graduate recruits, compared
with 65.7 per cent for the same
period last year.

While most graduates at the
nation’s law schools are female,
the dominance of women gradu-
ates at the big firms was greatest at
DLA Piper, where the intake was
82.6 per cent female.

Similar levels of female domi-
nance are apparent among this
year’s graduates at two smaller
firms: Holding Redlich and Mc-
Innes Wilson.

This year’s intake at Allens
included Ashleigh Best and Miles
Ma, who completed clerkships in
the summer of 2015-16, became
paralegals and started in February
as graduate lawyers.

Ms Best graduated last year
with a bachelor of arts in com-
munication (social inquiry) and a
bachelor of laws from University

of Technology Sydney and is now
completing a rotation in commer-
cial litigation and dispute resol-
ution. 

Mr Ma graduated from the
University of NSW with a bach-
elor of laws/bachelor of com-
merce and is completing a
rotation in banking and finance.

Jane Lewis, who is director of
people and development at Allens,
said her firm had tried to maintain
a steady intake of graduates.

“It’s been a long-term game for
us,” Ms Lewis said. “It’s about
building the pipeline for the next
five to 10 years.”

She said the criteria for recruit-
ment had been changing over the
past few years and now included a
broader range of expertise. The

firm had also introduced new sys-
tems to ensure its recruits are from
a more diverse background. 

The degrees held by the cur-
rent graduate intake include com-
bined arts and law degrees as well
as law degrees combined with

qualifications in commerce,
accounting, economics, finance,
engineering, science, languages
and international studies. “We still
look for very strong academic
performance (in law), but it is
now also about having that very

strong ‘plus other’ attribute,” Ms
Lewis said. The firm was also in-
creasingly interested in graduates
who were “technologically liter-
ate”, although this did not necess-
arily require formal qualifications
in information technology.
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Miles Ma 
and Ashleigh 
Best, who 
started in 
February as 
graduate 
lawyers at 
Allens

Contempt drama may 
spur reform of dated law

Taxpayers are entitled to engage 
in public debate, including to 
criticise those whose salaries 
they fund: politicians, 
bureaucrats, judges.

The time has come to reform
contempt of court laws to better 
protect freedom of speech.

Earlier this month, three 
ministers in the Turnbull 
government — Greg Hunt, 
Michael Sukkar, and Alan Tudge 
— came remarkably close to 
becoming defendants in a 
contempt of court trial.

The conduct that triggered 
the Victorian Court of Appeal 
into action involved comments 
made by the three Victorian 
members of federal parliament 
— which were published in a 
news report in this newspaper — 
on the adequacy of sentencing in 
terrorism cases in their home 
state.

According to the court, such a
trial would have proceeded but 
for an apology and retraction by 
the ministers concerned.

The decision to summon the
three ministers at a hearing into 
the matter was an extraordinary 
step. Direct clashes between the 
three arms of government are 
rare in Australia. But this was an 
example of a clear conflict 
between the judiciary and the 
executive.

Victorian Chief Justice 
Marilyn Warren explicitly 
acknowledged this when she said 
the ministers’ conduct equated 
to a failure “to respect the 
doctrine of separation of 
powers”.

Such a claim — that robust 
public criticism of the sentencing 
habits of the judiciary by 
ministers of the crown amounts 
to a breach of the doctrine of the 
separation of powers — is a big 
call.

Frankly, I disagree with the
assertion that mere words could 
put our system of government at 
risk. But putting that to one side, 
the case is likely to cause 
ongoing ramifications.

In demanding an explanation
from the three ministers, the 
Court of Appeal may have 
unwittingly set in train a process 
leading to the reform of the law 
of contempt of court. 

The case certainly raises a 
number of legitimate concerns. 
Chief among these is the threat it 
represents to freedom of 
expression.

The judgment, handed down
by Chief Justice Warren on June 
23, is troubling for those that 
believe strongly in the principle 
of free speech.

That the court took steps to

schedule a mention hearing in 
this matter is frightening 
enough. But the idea that the 
court had formed the view that 
the conduct of the ministers, as 
well as this newspaper, 
amounted to a breach of the sub 
judice rule is even more 
alarming.

The decision in this case has
also been used as an unequivocal 
warning against other members 
of the government from acting in 
the same way: “The court states 
in the strongest terms that it is 
expected there will be no 
repetition of this type of 
appalling behaviour. It was 
fundamentally wrong. It would 
be a grave matter for the 
administration of justice if it 
were to re-occur.”

This is fiery language from 
the judiciary, which tends to go 
out of its way to use sober 
language. The judgment is an 
attempt to narrow parameters of 
debate around the court, and 
coupled with the decision to 
commence these proceedings in 
the first place it may be 
successful in the short term. 

However, in the long term it’s
likely that this will be used as an 
example of the need for reform.

South Australian senator 
Nick Xenophon’s call this week 
for a parliamentary inquiry is the 
start of that process. The 
initiative is a very good one.

Given the recent raw 
experience of the Coalition it will 
be inclined to support the 
inquiry, as will senator Derryn 
Hinch, as well as others on the 
crossbench who believe in free 
speech, such as the LDP’s 
senator David Leyonhjelm.

Senator Xenophon said he 
intended to pursue an inquiry 
along the lines of terms of 
reference used in previous 
contempt of court inquiries 
conducted by the Australian Law 
Reform Commission and the 
NSW Law Reform Commission.

Both inquiries recommended
changes to the law.

Those inquiries also show the
existence of reforms that ought 
to garner broad support, such as 
the peculiarity of the process 
used in contempt cases.

The great US Supreme Court
judge Hugo Black called for 
reform to the unusual mode of 
trial involved in contempt of 
court proceedings in his 
dissenting judgment in United 
States v Barnett: “… one person 
has concentrated in himself the 
power to charge a man with a 
crime, prosecute him for it, 
conduct his trial, and then find 
him guilty”. Those words were 
written in 1964. Surely now the 
time has come for reform.

A parliamentary inquiry into
the crime of contempt of court 
will allow for the problems in this 
area of law to be uncovered.

Simon Breheny is director of 
policy at the Institute of Public 
Affairs.

Twitter: @Simon_Breheny
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It is extraordinary that the
unions think they should 
get preferential treatment.
PETER GUTWEIN, TASMANIAN TREASURER

Tasmania’s peak union body has
sought to prevent state workplace
relations and training jobs being
advertised, arguing unions should
continue to influence key appoint-
ments.

Unions Tasmania has written
to Premier Will Hodgman to con-
demn the Liberal government’s
shift from allowing union and em-
ployer groups to effectively deter-
mine posts on the industrial
commission and training boards.

The letter of complaint, ob-
tained by The Australian, includes
a suggestion that former unionist
Nicole Wells should not have to
reapply for her post as deputy
president of the Tasmanian Indus-
trial Commission on expiry of her
five-year contract in September.

“Is the government’s policy to
advertise all government appoint-
ed roles in future? Unions Tas-
mania would not like to see these
processes politicised,” UT sec-
retary Jessica Munday said in the
May 24 letter.

Ms Munday told Mr Hodgman
Ms Wells should be allowed to
continue in her post without it
being advertised.

As well, the peak union body
complained about decisions not to
accept its nominees or “worker
representatives” for positions on
the WorkCover board, the Tasma-
nian Building and Construction
Industry Training Board, and the
Tasmanian Traineeships and Ap-
prenticeships Committee.
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