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I’m amazed that some firms still evaluate the
performance of partners based on historical
factors and remunerate them accordingly.
JUAN MARTINEZ, HWL EBSWORTH
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Bret Walker’s reform proposal would bring ICAC back into line
PREJUDICE
CHRIS MERRITT

As a former president of the Law
Council of Australia and the NSW
Bar Association, the opinions of
Bret Walker SC on questions of
law are keenly sought.
He has provided advice for all

manner of clients, including the
NSW Independent Commission
Against Corruption. This is why
politicians should pay attention
now that Walker has expressed
concerns about one of the key
powers of ICAC and its equivalent
bodies elsewhere.
He believes the power of these
agencies to make public findings of
corruption should be abolished because it threatens the concept of a
fair trial and amounts to “misinformation”.
If accepted, Walker’s change
could eliminate many of the problems with ICAC in NSW. It would
refocus that organisation on investigations and leave it to courts to
reach legal conclusions about

what is — and is not — corruption.
He outlined his reform agenda
on June 5 while delivering the
Whitlam Oration for the Whitlam
Institute at the University of Western Sydney.
His address, “The Information
that Democracy Needs”, might
eventually be seen as a turning
point in the debate over the proper
role of these commissions.
Stripping them of the power to
make findings of corruption could
ease the concern that they are becoming a parallel system of justice
that bypasses the safeguards for
fundamental rights that are the
hallmark of the courts.
Walker believes ICAC and
similar agencies “provide some

answer to the serious question of
who guards the guardians”.
“A critical safeguard on the
kind of information that an ICAC
should be able to give us, in cases of
unfavourable findings, is that we
should no longer be told that an individual has engaged in corrupt
conduct, let alone that he or she
has been found to have done so because their conduct involved the
commission of a criminal offence,”
Walker said.
“No other officer or agency
briefing a prosecutor or committing a charged person for trial
thereby informs the community
that the person in question is a
criminal.
“That would be a very serious

kind of misinformation, in a
society still attached, I think, to the
notion of a fair trial before conviction.”
The common sense behind
Walker’s case is obvious. How
would society respond if police declared suspects guilty before prosecutors — let alone courts — had
considered the evidence?
Walker’s idea would preserve
the presumption of innocence and
draw a clear line between the work
of these commissions and the role
of the courts.
At the moment, ICAC makes
public findings without regard to
the adverse impact this undoubtedly has on the ability of some
future jury to make a decision

based only on evidence presented
in court. Without this function,
there would still be a role for these
agencies, as Walker made clear:
“Such agencies are principally investigatory and should both formally and practically report to the
houses of parliament,” he said.
“Perhaps, they might be permitted, with safeguards, to brief
directors of public prosecutions in
the same way as investigating
police do.
“Perhaps, they might be able directly to commit persons against
whom they make adverse findings
for trial, as if they were a grand jury
in olden times or a magistrate
today.”
As well as easing the risk to the

Busy firms creating a jobs boom
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FASTEST-GROWING LEGAL EMPLOYERS: WHERE THE JOBS ARE
Employment growth at the
nation’s leading law firms is
booming, with hundreds of jobs
created since December.
The Australian’s partnership
survey has found that the biggest
increase in the legal workforce
took place at HWL Ebsworth,
where the number of fee earners
grew by the equivalent of 88.4 fulltime lawyers.
Other firms with fast-growing
workforces were King & Wood
Mallesons, which put on the
equivalent of an extra 69.6 fulltime positions, Clayton Utz, which
employed an extra 61.5, and
Allens, with an extra 47.5.
The survey, conducted by
Eaton Capital Partners, found that
most of the leading firms expanded their workforce in the six
months since December.
Of the 34 organisations that
provided a full set of data, 27 have
more fee earners than they did in
December and just seven experienced cuts.
Partner numbers grew at more
than half of the firms — 18 out of
34 — while 11 cut partner numbers
and five made no change.
The biggest absolute increase
in legal employment was at HWL
Ebsworth, which merged with
TressCox during the survey
period and increased its fee-earner numbers by 20.2 per cent.
Partner numbers at this firm
grew by 15.8 per cent, or 33.5 extra
positions.
Managing partner Juan Martinez said that while the merger
with TressCox had been the headline development, HWL Ebsworth had also recruited a pool of
senior practitioners who had been
disillusioned by the direction of
their old firms.
“As a result, outside of the
TressCox merger, we have welcomed an additional 13 partners
from other firms over the last six
months,” Mr Martinez said.
“While a number of our competitors are struggling under the
expectations of overseas management, several others only have
themselves to blame by refusing to
make necessary changes to their
business models in order to protect the chosen few.
“I’m amazed that some firms
still evaluate the performance of
partners based on historical factors and remunerate them accordingly. As a pure meritocracy, our
partners are rewarded for what
they have achieved over the last 12
months, not for past glories or
their historical status within the
partnership.
“Not only are the newer part-

● LARGE ●INTERNATIONAL

ALLENS
ARNOLD BLOCH LEIBLER
ASHURST
BAKER & McKENZIE AUSTRALIA
BANKI HADDOCK FIORA
CLARKE KANN
CLAYTON UTZ
CLYDE & CO
COLIN BIGGERS & PAISLEY
COOPER GRACE WARD
DENTONS
DLA PIPER AUSTRALIA
FINLAYSONS
GADENS LAWYERS
GILBERT + TOBIN
GILCHRIST CONNELL
HOLDING REDLICH
HOLMAN FENWICK WILLAN
HOLMAN WEBB
HOPGOODGANIM
HWL EBSWORTH LAWYERS
JACKSON McDONALD
JOHNSON WINTER & SLATTERY
JONES DAY
KING & WOOD MALLESONS AUST
KPMG
MACPHERSON KELLEY
MADDOCKS
McCULLOUGH ROBERTSON
MILLS OAKLEY LAWYERS
MORAY & AGNEW LAWYERS
NORTON ROSE FULBRIGHT AUST
PIPER ALDERMAN
RUSSELL KENNEDY
SEYFARTH SHAW
SPARKE HELMORE LAWYERS
SQUIRE PATTON BOGGS
THOMSON GEER
THYNNE + MACARTNEY
WOTTON + KEARNEY
Total
Large
International

% growth
since
Dec 2017
8.9%
10.7%
7.0%
9.6%
9.9%
13.9%
2.8%
3.1%
8.4%
0.4%
-6.7%
14.0%
15.3%
8.5%
10.7%
2.8%
20.2%
-14.5%
16.8%
11.8%
20.9%
2.2%
0.5%
2.3%
3.2%
0.3%
-6.0%
3.4%
-8.7%
2.2%
5.8%
-4.9%
-43.4%
-8.6%

Non-partner Non-partner Non-partner
fee-earners fee-earners
fee-earners
at July 2018
at Dec 2017
at July 2017
577.8
530.5
536.9
93.9
84.8
93.9
489.2
195.7
182.9
176.3
18.2
16.6
16.8
29.0
24.0
685.0
623.5
646.0
104.2
91.5
152.6
148.5
147.8
49.9
48.4
54.0
144.5
133.3
204.6
203.7
207.3
33.0
158.1
169.5
175.9
298.0
261.5
287.2
42.3
36.7
40.2
129.6
119.5
123.0
44.0
65.0
59.0
57.5
89.2
86.8
91.0
525.4
437.0
433.0
58.9
68.9
69.2
107.0
91.6
103.0
70.0
62.8
659.3
589.7
615.7
48.2
109.7
90.7
88.7
223.8
219.0
212.4
121.6
121.0
122.2
311.0
304.0
289.7
253.0
245.0
226.0
478.2
476.7
379.7
118.5
126.0
103.7
75.2
72.7
71.4
21.0
23.0
22.0
278.9
272.9
265.0
67.4
63.7
56.0
187.0
196.7
197.9
22.2
39.2
20.0
96.0
105.0
104.0
7436.0
6339.5
6120.1
4104.4
3319.3
3303.7
695.0
494.4
317.1

FASTEST-GROWING LEGAL PRACTICES: PARTNER NUMBERS
● LARGE ●INTERNATIONAL

ALLENS
ARNOLD BLOCH LEIBLER
ASHURST
BAKER & McKENZIE AUSTRALIA
BANKI HADDOCK FIORA
CLARKE KANN
CLAYTON UTZ
CLYDE & CO
COLIN BIGGERS & PAISLEY
COOPER GRACE WARD
DENTONS
DLA PIPER AUSTRALIA
FINLAYSONS
GADENS LAWYERS
GILBERT + TOBIN
GILCHRIST CONNELL
HOLDING REDLICH
HOLMAN FENWICK WILLAN
HOLMAN WEBB
HOPGOODGANIM
HWL EBSWORTH LAWYERS
JACKSON McDONALD
JOHNSON WINTER & SLATTERY
JONES DAY
KING & WOOD MALLESONS AUST
KPMG
MACPHERSON KELLEY
MADDOCKS
McCULLOUGH ROBERTSON
MILLS OAKLEY LAWYERS
MORAY & AGNEW LAWYERS
NORTON ROSE FULBRIGHT AUST
PIPER ALDERMAN
RUSSELL KENNEDY
SEYFARTH SHAW
SPARKE HELMORE LAWYERS
SQUIRE PATTON BOGGS
THOMSON GEER
THYNNE + MACARTNEY
WOTTON + KEARNEY
Total
Large
International

% growth
since
Jan 2018
-0.2%
-5.5%
4.5%
2.2%
0.7%
4.2%
-1.6%
1.0%
28.3%
-1.2%
2.0%
0.7%
0.0%
-2.2%
9.8%
1.5%
15.8%
3.9%
13.6%
-1.9%
7.4%
2.8%
-8.3%
3.6%
0.0%
-0.7%
5.1%
-5.9%
0.0%
-8.0%
-4.9%
0.2%
0.0%
0.0%

Total
partners
at July 2018
128.8
32.6
143.0
83.0
11.0
11.0
168.6
25.0
63.1
20.0
64.0
65.0
21.0
92.1
70.3
16.1
52.6
22.0
29.0
41.5
244.9
26.5
67.0
22.8
156.1
19.0
43.6
72.8
44.0
99.0
95.0
147.9
62.0
31.9
9.0
67.8
19.6
96.2
17.0
21.0
2522.8
1220.8
264.4

Total
partners
Jan 2018
129.0
34.5

Total
partners
July 2017
128.0
34.5

79.4
9.0

80.4
10.2
12.0
170.0

167.4
24.0
64.1
19.8
49.9
65.8

66.5
21.0
70.9

90.3
69.8
16.1
53.8

82.7
69.3
17.2
51.0

26.4
40.9
211.4
25.5
59.9
159.1

26.0
40.3
219.0
26.2
63.0
20.8
154.5

40.6
70.8
48.0
95.6
95.0
148.9
59.0
33.9
9.0
73.7
20.6
96.0
17.0
21.0
2225.2
1047.4
189.9

42.1
67.7
45.6
88.2
94.0
116.8
51.0
32.9
10.0
77.8
20.6
95.8
17.0
22.0
2145.0
1024.3
131.8

Figures are for FTE fee-earners, excluding partners/principals and paralegals

NEXT FRIDAY
The firms where
women do well
ners appropriately incentivised to
do their best for the clients and the
firm more broadly, our more experienced partners also retain
their hunger to continue to improve their contribution.”
In percentage terms, the fastest
job growth was at Macpherson
Kelly, where the legal workforce
grew by 20.9 per cent, while Dentons emerged as the fastest-growing partnership after the number
of partners increased by 28.3 per
cent since December.
Macpherson Kelley executive

chairman Damian Paul said his
firm had doubled the size of its
Brisbane office in the past 12
months, had expanded its capacity
in Melbourne and was benefiting
from its strategy of focusing on
mid-market clients.
Ian Dardis, who is Dentons’
chief executive for Australia, said
strategic growth had been a critical part of the firm’s agenda since
it entered the Australian market.
“This growth has been executed through a number of avenues,
through our combination with a
boutique Melbourne corporate
firm, a 17-partner acquisition
agreement, as well as aggressive
strategic lateral partner recruitment,” Mr Dardis said.
King & Wood Mallesons’ chief

executive partner for Australia,
Berkeley Cox, attributed his firm’s
strong performance to “a combination of external drivers, better
understanding the business of our
clients — then tailoring our services to support them, and investing
in our people”.
“Our dispute resolution team
remains incredibly busy from the
royal commission. But this is only
part of the story. We have also
been busy with class actions, construction litigation and international arbitration matters,” Mr
Cox said
Stuart Fuller, who leads
KPMG Law in Australia, said the
survey’s results reflected the
growing strength in the market for
legal work associated with merg-

ers and acquisitions, private equity
and “the surge in infrastructure
coming through the economy”.
“Those are the core strengths,
but you also have the sugar hit of
the royal commission that is driving a lot of short-term growth,” Mr
Fuller said.
Despite the strength of the
legal sector, this is not expected to
be reflected in general pay rises,
according to Lisa Gazis of Mahlab
Recruitment.
“It has been a good active market but in terms of salary reviews,
which are about to happen in the
next few weeks, one could predict
that they could well be stagnant,”
Ms Gazis said.
“Employers — firms and corporations — are operating under

A LARGE AUSTRALIAN
CORPORATE LAW FIRM

constraints. They are trying to
keep salaries under control and
reward people by giving them
other benefits — increases in
bonuses, flexibility or whatever it
might be — but I don’t think there
is the fat in there that there used
to be.”
However, Ms Gazis said there
were pockets within the profession where lawyers were benefiting from increased salaries due
to skill shortages.

Watch Justin Whealing explain
the survey results
THEAUSTRALIAN.COM.AU OR THE APP
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ICAC, which then referred him to
the DPP for prosecution, not for
corruption but on the separate
issue of whether he had given false
evidence to ICAC.
The DPP found there was insufficient evidence to justify prosecuting Kazal for anything.
That left him in the worst of all
possible positions. His good name
had been tarnished, ICAC’s findings remain online and are not
subject to appeal on the merits,
and he will never have the benefit
of testing ICAC’s claims in the
criminal justice system.
If Walker’s change had been in
force, ICAC would not have been
able to pre-empt the justice
system.

Work surge means good
news on the hiring front
JUSTIN WHEALING

THE AUSTRALIAN PARTNERSHIP SURVEY

CHRIS MERRITT

fairness of criminal proceedings,
Walker’s plan would ensure that
nobody else would be subjected to
the shameful treatment meted out
to businessman Charif Kazal.
John Nicholson, the former
acting inspector of ICAC, produced a report that says Kazal’s
treatment could amount to a
breach of Australia’s obligations
under Articles 11 and 12 of the Universal Declaration of Human
Rights.
Article 11 guarantees the presumption of innocence while Article 12 says everyone has the right
to be protected by law from arbitrary attacks upon their honour or
reputation.
Kazal was found corrupt by

There is a good news story for
large law firms in the latest
partnership survey produced for
The Australian by Eaton Capital
Partners: law firms are hiring.
For the first six months of the
year, 27 of the 34 law firms
featured in this survey saw an
increase in the number of
lawyers hired below partner level
compared to the last six months
of 2017.
And 18 of those same 34 firms
also increased partner numbers.
Why is this so? Firstly, some
of the headline events of the first
six months of this year have
required a legal solution.
The financial services royal
commission has shown that
some of the most powerful, most
scrutinised and previously most
respected companies need a
strong external legal presence to
navigate choppy waters.
Government and regulator
pressure and the prospect of
large-scale litigation is certainly
fuelling growth within the large
law sector.
For transactional lawyers,
Reuters reported in December
that M&A activity was at a sixyear high. That optimism has
flowed through into the first half
of this year.
Legal powerhouses such as
King & Wood Mallesons, Gilbert
+ Tobin, and Johnson Winter &
Slattery all recorded increases in
hiring numbers in excess of
10 per cent for the first six
months of this year. The ever
expanding HWL Ebsworth and
Macpherson Kelley went above
20 per cent.
Insurance firms such as Clyde
& Co and Gilchrist Connell are
also going great guns, with more
than double-digit growth.
Corporate Australia needs
lawyers to both create financial
products and — if things falls
apart — to help pick up the
pieces.
High rates of depression still
stain the profession, as does the
tolerance of bad behaviour and
an expectation that lawyers will
do whatever it takes to close the
deal, hit personal targets and
climb the career ladder.
The competitive casualties in
large firms are often the most
important part — the people
who give a firm its soul.
John Howard once said: “We

will decide who comes to this
country and the circumstances
in which they come.” For
Howard, read law firm managing
partners.
Law firms of all sizes are
willing to go into the market to
poach good partners. We
currently have instructions from
clients big and boutique alike to
do just that.
While they are wanting lots of
dance floor introductions, firms
are much more picky about who
they are willing to take home.
The best lateral partner
discussions start from a position
of reputation. The calibre and
reputation of a prospective
lateral partner should always be
more important than the socalled “transportability” of a
candidate’s practice — the
cultural and strategic fit, if you
like.
It has been so interesting to
see from this survey that 42.1 per
cent of new partnership
positions in the past six months
have been filled by females.
This is a positive trend and a
substantial increase on the
33.7 per cent of new partners
being women among the
participating firms in the survey
for the 2017 calendar year.
The percentage of partners
who are female (25.9 per cent)
and female equity partners
(19.7 per cent) is still low, but
those figures are only moving in
one direction.
While demand for lateral
partners is strong, the
partnership track for the rank
and file is often long.
For lawyers below partner
level, an uber-competitive
environment, the arrival of a new
lateral partner and the absence
of a generous promotion culture
can stymie career progression.
The in-house sector is awash
with high-calibre lawyers whose
track to partnership seemed to
become a race with no finish line.
Good law firm management
has at its heart the basic
philosophy of how will my
decisions now ensure we retain
and attract the best talent in the
future?
Law firms should not be the
personal fiefdoms of equity
partners, and the best firms are a
meritocracy.
In an increasingly divided
corporate, political and social
environment, law firms that
combine a clarity of purpose with
a strong set of values will stand
out.
After all, in order to have a
safe pair of hands, they need to
be soft.

Justin Whealing is a partner with
Eaton Capital Partners.

